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This appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 16 Decenber 1966, an Examiner of the United States
Coast Quard at New York City, New York revoked Appellant's seaman's
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while serving as an Oficer Bedroom
Steward on board the United States SS AFRI CAN RAI NBOW under
authority of the docunent above described, on or about My 10,
1966, Appellant assaulted and battered a crew nenber with a knife.

At the hearing, Appellant was represented by counsel. Appellant
entered a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence the testinony of
three crew nenbers of the vessel.

I n defense, Appellant offered in evidence a docunent relating to
his health, and testified on his own behalf.

At the end of the hearing, the Exam ner renderedawitten decision
in which he concluded that the charge and specification had been
proved. The Exam ner then served a witten order on Appellant
revoking all docunents issued to him

The entire decision and order was served on 17 December 1966.
Appeal was tinely filed on 4 January 1967.

FI NDI NGS OF FACT

On 10 May 1966, Appellant was serving as an Oficer Bedroom Steward
on board the United States SS AFRI CAN RAI NBOW and acting under
authority of his docunent while the ship was at sea.

At about 9:30 on the date in question, Appellant was in his room
sitting on a chair near his bunk. He was intoxicated. Also in the
room at this tine were Appellant's roommtes, M. Machado, M.



Canmpos, and M. Mntanez. Mchado, who was standing at the sink,
got into an argunent with Appellant. Appellant used sonme vul gar
| anguage to Machado, who countered by throwi ng a towel at
Appel l ant. Canpos left the roomat about this tine. On Machado's
suggestion, he and Mntanez tried to put Appellant in his bed.
Appel  ant resisted, so they gave up the attenpt.

Machado then left the room Shortly thereafter Appellant picked up
his knife, which was Iying open on a table in the room wal ked out
into the passageway |eading fromtheir roomto the open deck, and
st abbed Machado in the back, arm and chest. Machado was taken
fromthe vessel to a hospital where he renai ned for eight days.

Appel  ant was paid off the vessel.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the Exam ner.
It is contended that the evidence does not support the findings,
and that the order is too severe.

APPEARANCE: Klein & Hirschbergenof New York; by W Gtnick
Esqui re of counsel

OPI NI ON

Appel  ant attacks the sufficiency of the evidence. Briefly, his
contentions in this regard are:

1) The knife was never placed in evidence;

2) There were no | og book entries in evidence;

3) There was no nedical proof as to Machado's injuries;
4) The governnent's w tnesses contradi cted one anot her;
5) Machado' s testinony is not credible; and

6) Appel l ant's docunentary evidence of his own injuries
shoul d not have been rejected by the Exam ner.

Appel  ant urges that his version of the incident be accepted. He
testified that he was awakened by Machado that eveni ng and asked
what he had said about sonme mssing cigarettes. Not satisfied with
hi s answers, Machado struck him several tines and knocked himto
the deck. As Machado kicked him Appellant grabbed his | eg and
Machado fell against the table, causing the knife to fall to the
deck. Machado picked up the knife and tried to strike Appellant.
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Appel  ant struggled with Machado and succeeded in disarm ng him
Machado t hen depart ed.

None of the governnent's wtnesses testified to any kind of
struggl e. Montanez and Canpos, who Appel |l ant conceded were in the
roomduring this supposed fight, were in agreenent as to the events
t hat eveni ng, although Canpos did | eave before the attenpt to get
Appel lant into his bunk. Despite mnor discrepancies in his
relation of what occurred the night of 10 May, Machado's testinony
is consistant with that of the neutral w tnesses, and contrary to
Appel lant's story. The Exam ner saw all the w tnesses and observed
their deneanor, and his evaluation of the testinony should be
accepted unless he used irrational tests of credibility. Appeal no.
616. The Exam ner's conclusion that Appellant's version is not
credible is certainly justified by the record, and is therefore
approved.

Appel lant's other contentions are without nerit. There was no need
to place the knife in evidence--even Appellant testified as to the
presence of a knife. The absence of |og book entries is not
controlling in these proceedings. Appeal no. 1147. Machado
testified as to his injuries. Had Appellant doubted the existence
of knife wounds he could have asked for a visual denonstration on
cross-examnation. He did not do so, and Machado's testinony is
considered credible in this regard.

The conflicts in testinony of the governnent's wtnesses were
mnor. The only witnesses to the all eged stabbing were Machado, and
Appel  ant. The Exam ner chose to believe Machado and that deci sion
on credibility will not be disturbed at this |evel.

Appel l ant entered into evidence a Medical Report of Duty Status
fromthe U S Public Health Service Hospital in Staten |Island, New
York, which was dated 31 May 1966. This docunent stated Appell ant
was fit for duty, and contained the notation "eye, chest, head,

shoulder.” It is difficult to understand Appellant's contention
that this docunment in any way corroborates his version of the
i nci dent. That he was fit for duty twenty-one days after the

i nci dent has no rel evance to the case what soever.

Finally, Appellant contends the order is too severe. The Scal e of
Average Orders, 46 CFR s 137.20-165, lists assault with a dangerous
weapon (injury) as an offense warranting revocation the first tine
it is conmtted. Appellant has a prior record which includes an
assault on a fellow crewrenber in 1958. There being no mtigating
ci rcunstances surrounding this vicious stabbing, the order of
revocation is appropriate, and is hereby affirned.

The order of the Exam ner dated at New York City on 16 Decenber
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1966, i s AFFI RVED.

W J. SMTH
Admral U S. Coast Cuard
Conmmandant

Si gned at Washington, D. C. this 12th day of July 1967
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